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STATEMENT OF THE QUESTIONS PRESENTED 


1. Whether, considering the fact that Title 22, D. C. Code, 
Section 1506, when read in conjunction with Title 18, U. S. 
Code, Section 1, sets up a felony, there was sufficient probable 
cause to legalize appellants’ arrests. 

2. Whether, assuming, arguendo , that Title 22, D. C. Code, 
Section 1506, sets up a misdemeanor, the offense was committed 
in the officers’ presence so as to validate appellants’ arrests. 

3. Whether the court correctly overruled appellants’ motion 
for judgment of acquittal. 
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_ 1 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEKENT of the case 

I 

Appellants were indicted on October 5, 1953, by an indict¬ 
ment charging violation of Title 22, Section 1506, of the Dis¬ 
trict of Columbia Code (1951 Ed.), in that “[o]n or about 
September 3, 1953, within the District of Columbia, Lewis 
Coleman and Harvey Witherspoon unlawfully did deal, play 
and practice upon one Raymond Smith, the confidence game 
and swindle known as three-card monte” (J. A. 24). On 
October 9, 1953, both pleaded not guilty (J. A. 31). Prior to 
trial, on October 23,1953, a motion to suppress certain evidence 
was filed, but denied (by Judge Tamm), after oral hearing 
on the motion at which testimony was taken (J. A. 23). On 
November 3, 1953, appellants filed a motion to rehear the mo- 
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tions to suppress. In the course of a further oral hearing, 
Judge Tamm agreed to rehear the motion to suppress, but again 
denied the motion to suppress itself on the merits (J. A. 24). 
During the trial, Judge Kirkland presiding, appellants once 
more renewed their motions to suppress, and again there was 
a denial, Judge Kirkland indicating that he felt Judge Tamm’s 
two rulings were persuasive “plus the fact” that he thought 
there was an actual commission of an offense within the pres¬ 
ence of the officers, giving them a legal right to arrest without 
warrant (J. A. 12-13). 

The evidence adduced by the Government tended to show 
the following. Raymond Smith, a sergeant in the United 
States Army, was in Washington, D. C., on September 3, 1953. 
At about 8:30 p. m. that evening, he was walking dowm Seventh 
Street, when he w*as stopped by appellant Coleman who asked 
for directions to the Rose Hotel, and proceeded to relate a story 
about some alleged momentary predicament (J. A. 1). While 
Coleman and Smith were talking, appellant W’itherspoon 
passed by and Coleman, ostensibly a stranger to him, stopped 
him with the story he had already told Sgt. Smith, including 
a statement to the effect that he had given $20.00 to some girl. 
Witherspoon answered that in his opinion it was foolish to 
give so much money to a girl and that he would be glad to take 
Coleman to a place where girls “hang out sometime” (J. A. 2). 
Coleman appeared to be so grateful that he immediately of¬ 
fered to give $20.00 to Witherspoon and Smith, to be split 
evenly between them (J. A. 2). With that as bait, the ser¬ 
geant was asked if he had any money on his person, and he, 
promptly and foolishly, showed them the bills in his wallet 
(J. A. 2). Witherspoon then proposed a walk so that they 
might split Coleman’s $20.00, and the three men did walk 
down the street towards L Street. While they were thus walk¬ 
ing, Coleman told the others how he had just been taught a 
new game, called Chinese poker. He described the game and 
Witherspoon immediately observed that this was not a new 
game, but the well-known three-card monte. Sgt. Smith 
agreed (J. A. 3). When Coleman protested that it was a new 
game after all, Witherspoon took out a deck of cards ostensibly 
to prove Coleman w’rong and invited the two other men into 
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an alley leading from L Street to M Street. In the alley, he 
took two black tens and one red ten out of the deck, and, after 
manipulating the cards, asked Sgt. Smith to pick one (R. 3). 
The sergeant picked the red card. Coleman professed great 
surprise, and said, “I will bet you can’t do it for a dollar” 
(J. A. 4). After some hesitation, the sergeant agreed and 
gave a dollar to Witherspoon (J. A. 4), and so did Coleman. 
Witherspoon again manipulated the cards and Sgt. Smith again 
picked the odd card. Two dollars were given to Sgt. Smith. 
Although it later turned out that they deliberately permitted 
the soldier to win the money (J. A. 10), Coleman at that time 
appeared to get more and more excited, stated he couldn’t be¬ 
lieve it, and wanted Sgt. Smith to do it for $20 (J. A. 6). The 
sergeant apparently felt he did not want to bet $20, so he 
claimed that his object in picking out the cards was simply to 
show that the game was not new—although he did not so claim 
when first questioned (J. A. 11)—and since he had accom¬ 
plished his purpose he would not bet $20. There was a long 
discussion in the course of which Sgt. Smith attempted to re¬ 
turn the dollar and the other two attempted to convince him 
to bet $20. 

While the argument was in progress, police officers Roach, 
Jefferson, and Cutner drove up (R. 64, J. A. 7). When the 
officers entered the alley, they saw three men—two apparently 
standing and one kneeling—under a street light (J. A. 9, R. 63), 
and three cards on the ground, face down. They picked up the 
cards (J. A. 9) and found them to be two black tens and one 
red ten (R. 63). At least one officer then knew immediately 
that a three-card monte game was in progress (J. A. 9). They 
questioned the men (J. A. 7), and then arrested the appellants 
(J. A. 7, 9). A search was made of both Coleman and Wither¬ 
spoon. Coleman’s pocket (Officer Roach once stated “Wither¬ 
spoon’s pocket” but it would appear that he really meant 
Coleman’s—J. A. 9, 22) contained the remainder of the deck 
of cards (three tens missing), and what are known as 
“scratchers” (J. A. 9), devices used for “marking” cards (J. A. 
10 ). 

Later, appellants were taken to the Robbery Squad room 
where they were interrogated by Sgt. Herman Payne, of the 
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Metropolitan Police Department. Both admitted having 
played three-card Monte (J. A. 12). 

At the conclusion of the Government’s case, appellants 
moved for a judgment of acquittal, but the motion was denied 
(J. A. 13-14). No evidence was adduced on behalf of appel¬ 
lants. The jury found them guilty as charged (J. A. 19). The 
court imposed judgment on the verdict, and sentenced Coleman 
to imprisonment for eighteen months to five years, and Wither¬ 
spoon to imprisonment for fourteen months to four years 
(J. A. 28-30). 

STATUTES INVOLVED 

Title 22, D. C. Code (1951 Ed.), Section 1506 provides: 

Whoever shall in the District deal, play, or practice, 
or be in any manner accessory to the dealing or prac¬ 
ticing, of the confidence game or swindle known as three- 
card monte, or of any such game, play, or practice, or 
any other confidence game, play, or practice, shall be 
deemed guilty of a misdemeanor, and shall be punished 
by a fine not exceeding one thousand dollars and by 
imprisonment for not more than five years. 

Title 18, United States Code, Section 1, provides: 

Notwithstanding any Act of Congress to the contrary: 

(1) Any offense punishable by death or imprisonment 
for a term exceeding one year is a felony. 

(2) Any other offense is a misdemeanor. 

(3) Any misdemeanor, the penalty for which does 
not exceed imprisonment for a period of six months or a 
fine of not more than $500, or both, is a petty offense. 

SUMMARY OF ARGUMENT 

Since Title 18, U. S. Code, Section 1, provides that all of¬ 
fenses punishable by imprisonment for a term exceeding one 
year are felonies, and since the section of the Code pursuant to 
which appellants were arrested and convicted authorizes a 
maximum punishment of five years’ imprisonment, appellants’ 
arrests are governed by felony arrest rules. There was ample 
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probable cause to believe that appellants had committed the 
offense. 

Assuming, arguendo, that appellants were arrested for a mis¬ 
demeanor only, the arrests were still legal, the offense having 
been committed in the presence of the arresting officers. 

Appellants’ motion for judgment of acquittal was properly 
denied since all elements of the offense were proved beyond a 
reasonable doubt. 

ARGUMENT 

I. 

The Court correctly denied the motions to suppress 

A. The offense for which appellants were arrested is a felony and there 
was probable cause for the arrests 

Appellants’ first argument, relating to denial of the motions 
to suppress, is predicated wholly upon the assumption that the 
offense for which appellants were arrested, is a misdemeanor. 
It is true that, at first blush, Section 1506 of Title 22 of the D: C. 
Code, appears to be setting up a misdemeanor, for it reads, 1 

Whoever shall in the District deal, play, or practice, or 
be in any manner accessory to the dealing or practicing, 
of the confidence game or swindle known as three-card 
monte, or of any such game, play, or practice, shall be 
deemed guilty of a misdemeanor, and shall be punished 
by a fine not exceeding one thousand dollars and by im¬ 
prisonment for not more than five years. 

But that specific language of the Act is superseded by the 
equally specific and emphatic language of another statute with 
definite applicability here. 18 U. S. Code § 1 (Supp. V 1952) 1 
provides, 

Notwithstanding any Act of Congress to the contrary: 

(1) Any offense punishable by death or imprisonment 
for a term exceeding one year is a felony. 

(2) Any other offense is a misdemeanor. 

(3) Any misdemeanor, the penalty for which does not 
exceed imprisonment, for a period of six months or a 
fine of not more than $500, or both, is a petty offense. 

1 62 Stat. 684 (1948), based on 35 Stat. 1152 (1909), as amended, 46 Stat. 
1029 (1930), as amended, 18 U. S. C. § 541 (1940 Ed.). 
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22 D. C. Code § 1506 was adopted in 1901 and has not been 
amended or reenacted since that time. 18 U. S. C. § 1, on the 
other hand, was first passed in substantially its present form in 
1909 and has been amended and reenacted several times since. 
The present version of the section dates from June 25, 1948. 
Under familiar principles of statutory construction, the later 
statute, if inconsistent with the former, must be regarded as 
having, to the extent of the inconsistency, superseded the for¬ 
mer. Sutherland, Statutory Construction, § 2012 (3d Ed.) 

Thus in Hoss v. United States, 232 Fed. 328 (8th Cir. 1916), 
there was an issue whether the appellant, an aider and abetter, 
could legally be prosecuted in the Court having jurisdiction 
over the principal. To decide that question it became neces¬ 
sary to determine whether the statute pursuant to which he 
was charged set up a felony or a misdemeanor. It was argued 
that Section 5209 of the Revised Statutes of the United States 
(bank fraud statute) denominated the offense a misdemeanor 
and that therefore venue was lacking so far as the aider and 
abetter was concerned. But the Court of Appeals for the Eight 
Circuit held that Section 335 of the Federal Penal Code 2 super¬ 
seded the misdemeanor classification and made the crime a 
felony, for the reason that the maximum punishment 3 pro¬ 
vided for the offense was imprisonment for five years. Compare 
also, Davis v. United States, 328 U. S. 582, 585, 66 S. Ct. 1256. 
90 L. Ed. 1453 (1946). 

And in Zerega v. United States, 59 App. D. C. 67,32 F. 2d 963 
(1929), the defendant had been convicted on nine counts of an 
indictment charging violations of a statute prohibiting the 
setting up or keeping of gaming tables/ This Court held that 
since the statute prescribed a maximum penalty of five years’ 
imprisonment it classified the crime as a felony, and no warrant 
of arrest was necessary under the circumstances. The Court 
cited IS U. S. C. § 541 5 as authority for the proposition that the 

a The present IS U. S. C. § 1. 

3 Potential penalties, under the law, not actual punishment imr>osed, con¬ 
trol and determine the class of the offense. Harwell v. Morris, — Tex. —, 
143 S. W. 2d SOD (1040) ; State cx rcl. Beckman v. Bowman, 38 Ohio A. 
237, 175 X. E. 891 (1930). In the instant case, both the maximum punish¬ 
ment provided by law and the sentence actually meted out exceed one year. 

4 31 Stat. 331. 
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i five year maximum punishment determined the felony classi¬ 

fication. 

The phrase “notwithstanding any act of Congress” makes it 
plain that all statutes enacted by the Congress of the United 
States, including those intended for and with specific applica¬ 
bility to the District of Columbia, are governed by the federal 
crime classification statute. And this Court has so interpreted 
the Act. Maghan v. Jerome, 67 App. D. C. 9, 88 F. 2d 1001 
(1937); Zerega v. United. States, supra. 

Since both the maximum penalty provided under Title 22, 
Section 1506, of the D. C. Code and the sentence actually im- 
‘ posed in the instant case exceed one year, it cannot be doubted 

that the offense for which appellants were arrested was not a 
misdemeanor but a felony. Consequently it is totally im¬ 
material whether the crime was, or was not, committed in the 
presence of the arresting officers; all that was necessary to 
validate the arrest was the existence of “probable cause,” so 
far as the arresting officers were concerned, that a felony (three- 
card monte) had been committed. 

The test, by which the existence of probable cause for an 
arrest or a search is to be determined, has been redefined with 
great particularity in Brinegar v. United States, 338 U. S. 169, 
| 69 S. Ct. 1302, 93 L. Ed. 1879 (1949). The Supreme Court 

^ there carefully pointed out that probable cause is, after all, a 

j matter of probabilities, that the standard of proof required for 

probable cause is far less stringent than the standard of proof 
required to establish guilt; and that nothing more is required to 
justify an arrest than that the circumstances known to the 
officer, by personal observation or by information, be such as 
' would justify a man of reasonable caution in the belief that an 

offense had been committed. The Court said (338 U. S. at 
173-176): 

There is a difference between what is required to prove 
guilt in a criminal case and what is required to show 
i probable cause for arrest or search. * * * There is a 

S large difference between the two things to be proved, 

l as well as between the tribunals which determine them, 

i * Also the present 18 U. S. C. § 1. 
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and therefore a like difference in the quanta and modes 
of proof required to establish them. 

***** 

* * * Guilt in a criminal case must be proved be¬ 
yond a reasonable doubt and by evidence confined to 
that which long experience in the common-law tradi¬ 
tion, to some extent embodied in the Constitution, has 
crystallized into rules of evidence consistent with that 
standard. These rules are historically grounded rights 
of our system, developed to safeguard men from dubi¬ 
ous and unjust convictions, with resulting forfeitures of 
life, liberty and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arrest or for 
search and seizure, more especially in cases such as this 
involving moving vehicles used in the commission of 
crime, few indeed would be the situations in which an 
officer, charged with protecting the public interest by 
enforcing the law, could take effective action toward 
that end. Those standards have seldom been so 
applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not legal technicians act. The standard 
of proof is accordingly correlative to what must be 
proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc¬ 
Carthy v. DeArmit, 99 Pa. St. 63, 69 * * * And this 
“means less than evidence which would justify con¬ 
demnation” or conviction, as Marshall, C. J., said for 
the Court more than a century ago in Locke v. United 
States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare suspicion: 
Probable cause exists where “the facts and circum¬ 
stances within their the officers’ knowledge and of 
which they had reasonable trustworthy information are 
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sufficient in themselves to warrant a man of reasonable 
caution in the belief that” an offense has been or is be¬ 
ing committed. Carroll v. United States, 267 U. S. 
132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in the 
community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. The 
rule of probable cause is a practical nontechnical con¬ 
ception affording the best compromise that has been 
found for accommodating these often opposing inter¬ 
ests. Requiring more would unduly hamper law en¬ 
forcement. To allow less would be to leave law-abiding 
citizens at the mercy of the officers’ whim or caprice. 
[Footnotes omitted and emphasis added.] 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
338 U. S. at 176. As the Court said in United States v. 
Rahinowitz, 339 U. S. 56, 60, 63, 70 S. Ct. 445, 94 L. Ed. 
616 (1950), the validity of any arrest or search must be de¬ 
termined solely by its reasonableness in the light of the cir¬ 
cumstances of that particular case. It is immaterial that the 
particular facts of the Brinegar case bear no resemblance to 
the facts of the present case. Fact situations vary to an al¬ 
most infinite degree, and it is practically impossible to find two 
cases alike. The inquiry must always be whether a reason¬ 
able man would have made the arrest or search under the 
existing circumstances. 

This Court followed and applied the test laid down in Brine- 
gar. See De Bruhl v. United States, 91 U. S. App. D. C. 125, 
199 F. 2d 175 (1952), cert, denied, 344 U. S. 868 (1952); 
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Gorland v. United States, 91 U. S. App. D. C. 90, 197 F. 2d 
685 (1952); Harvey v. United States, 90 U. S. App. D. C. 167, 
193 F. 2d 92S (1952), cert, denied, 343 U. S. 927 (1952); Mills 
v. United States, 90 U. S. App. D. C. 365,196 F. 2d 600 (1952), 
cert, denied, 344 U. S. 826 (1952); Wyche v. United States, 90 
U. S. App. D. C. 67, 193 F. 2d 703 (1951), cert, denied, 342 
U. S. 943 (1952); Turner v. United States —U. S. App. D. C.— 
(1954). 

Consequently, the question here is: In the light of the knowl¬ 
edge possessed by the officers who arrested appellants at the 
time they arrested them, was it an act of reasonable prudence 
and caution so to do, or was it an act based purely upon whim 
or caprice? 

This is what the officers then knew. 1. They saw three men 
standing (or possibly two standing and one kneeling) in an 
alley at night grouped around three cards which were lying 
face down on the ground (J. A. 8,9,21). 2. At least one of the 
officers (Sgt. Roach) had been a member of the police depart¬ 
ment for thirteen years and was an expert on three-card monte 
(J. A. 9, 10-11, 21):" 3. When that officer saw the grouping 
around the cards in a manner so typical of three-card monte he 
“knew* then that there was a three-card monte game in session” 
(J. A. 9) or that they “were playing the game commonly known 
as Three-card Monte” (J. A. 21). 4. The officers picked up the 
cards (J. A. 9) and noticed that they were two black tens and 
one red ten (R. 63). Sergeant Roach knew appellant Cole¬ 
man, one of the trio, as a “flimflam, Three-card Monte artist” 
(J. A. 21). 7 

In our view, there can be no doubt whatever that the knowl¬ 
edge possessed by the officers gave them sufficient probable 
cause to believe that appellants had been dealing, playing, prac¬ 
ticing, or been in some manner accessory to the dealing or prac- 

* In determining whether probable cause exists the peculiar experience of 
the officers should be taken into consideration. United. States v. Sebo, 101 
F. 2d S89 (7th Cir. 1939) ; United States v. Murray, 51 F. 2d 516 (D. Md. 
1931). 

7 There may have been the additional factors that the officers questioned 
the men in the alley before arresting them (J. A. 7) and that they knew 
that the sergeant “had won a dollar from the defendant” (J. A. 23), but 
the testimony on those points is, it is fair to point out, somewhat confused. 
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ticing of three-card monte, so as to validate the arrests. As an 
expert in the game, Officer Roach knew that the game, when 
practiced, requires three cards, two or one color, one of the 
other; that the cards are face down at the time of the playing; 
that it invariably involves three men—two swindlers acting in 
concert to fleece a third; and he knew the reputation of one of 
the men in the alley as a “three-card Monte artist.” The entire 
scene was such that as experienced a person as this officer could 
come to but one conclusion; that a three-card monte game was 
in progress at that very moment. 

It is significant, we believe, that this was not the type of 
arrest with which the courts are usually concerned. This was 
not a case where the police have some reason to believe that a 
person or group of persons are engaged in an illicit narcotic or 
gambling operation and where they arrest on the basis of in¬ 
former’s tips or perhaps inadequate police surveillance, more 
upon intuition or suspicion than upon real cause. This was 
not a case where the police arrested though they knew of the 
paucity of the momentary evidence, hoping to get better evi¬ 
dence after the arrest. In the instant case there was no reason 
or motive for the arrest of appellants but one: These officers 
must have honestly, sincerely, and firmly believed that a three- 
card monte game was then going on and they must have come 
to that conclusion not through roaming suspicions or unreliable 
tipsters but through the play of their own senses, the view of 
their own eyes. These officers arrested these appellants be¬ 
cause they knew them to commit a crime at that very moment, 
and, as it turned out, the officers correctly gauged the situation: 

. There was a game then going on! 

We submit that the officers were not acting upon mere suspi¬ 
cion, whim, or caprice, but upon very strong probabilities. 8 The 
facts of the situation, which were plain for all to see, with 
appellants caught in flagrante delicto, those facts alone 
would give any police officer with a reasonable amount of ex¬ 
perience ample cause for effecting an arrest at that time. If 

* The probabilities were so strong that two judges found a total of three 
times that these facts not only constituted sufficient probable cause to 
sustain felony arrests but that they were such as to rise to the dignity of 
actual observations of a crime then in progress so as to authorize valid 
misdemeanor arrests. 
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coupled with the physical facts is the expert knowledge of Offi¬ 
cer Roach of the game and the peculiar knowledge he had of 
the reputation of one of the persons on the scene as a person 
known for participation in precisely the type of swindle being 
apparently practiced in the alley, then the factual material 
upon which to base probable cause becomes overwhelming. 
Any reasonable man in that circumstance must have been 
bound to conclude that there was a very high degree of prob¬ 
ability that a three-card monte game was then in progress. 
Absence of a belief that such was the fact could be ascribed only 
to a lack of intelligence, or a singular lack of practical experi¬ 
ence on the part of the officer, 0 hardly a reasonable assumption 
in the case of a person who has been on the police force for 
thirteen years. 

Of course, there is a mathematical possibility that the offi¬ 
cers might have made a mistake and that the three men were 
engaged in an innocent parlor game. But such mistake would 
have been that of a reasonable man for which Brinegar and 
the decisions which follow it make allowance. The officers, 
when confronted with this brazen swindle being practiced 
before their very eyes would have been derelict in their duty 
had they not effected the arrests. If the arrests were legal 
and valid, so were the searches and seizures, 10 and we 
submit, therefore, that it would “unduly hamper law en¬ 
forcement” to direct the granting of a motion to suppress under 
circumstances such as these. 11 


•Dumbra v. United States, 26S U. S. 435, 45 S. Ct. 546, 69 L. Ed. 1032 
(1925). 

"There is sonn* question whether Witherspoon is entitled to raise any 
question as to the motion to suppress, for it would appear that nothing was 
seized from his person, and he made no claim of ownership to the three 
cards lying on the ground (J. A. 22). It is well settled that a person claim¬ 
ing illegality of a seizure must assert ownership in or right to possession 
of the property seized. Oitson v. United States, SO U. S. App. D. C. 81, 
149 F. 2d 381 (1945). cert, denied sub nom. O'KeUcii v. United States, 326 
U. S. 724 (1945). 

11 Counsel for appellant conceded at the second hearing on the motion that 
“if the offense of three-card monte were a felony, perhaps I would have 
difficulty” (J. A. 24). 
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B. Even if the practicing of three-card monte were to be considered a 

misdemeanor the arrests would be legal since the crime was committed 

in the officers' presence 

Assuming, arguendo, that the statute here involved sets up 
not a felony but a misdemeanor, still the arrests and attendant 
searches and seizures were lawful and valid, and the motions to 
suppress were properly denied. Appellants contend, and we 
agree, that an officer may not arrest for misdemeanor without 
warrant unless the offense is committed within his presence or 
view. However, we are constrained to quarrel with the con¬ 
clusions they draw from that basic doctrine. Appellants state 
the problem in such terms as to make it appear as if the officers 
could not legally effect an arrest unless they were positive and 
absolutely certain that what they saw happening before their 
eyes was the commission of a crime. That is not the correct 
rule. Actually, if the arresting officers have probable cause to 
believe that a crime is being committed in their presence, they 
may arrest the apparently culpable person or persons. Garske 
v. United States , 1 F. 2d 620 (8th Cir. 1924); United States v. 
Wiggins, 22 F. 2d 1001 (D. Minn. 1927); United States v. 
Stafford, 296 Fed. 702 (E. D. Ky. 1923), reversed on other 
grounds, 300 Fed. 537 (6th Cir. 1934); and see Anderson v. 
Sager, 173 F. 2d 794 (8th Cir. 1939). As we read the deci¬ 
sions, it is not essential that the officer positively know, when 
arresting without warrant for misdemeanor, that an offense is 
then and there being committed; he must merely reasonably 
believe, not upon evidence conveyed to him by outsiders but 
coming to him from his own knowledge and through his own 
senses, that it is being committed. If the officer has such be¬ 
lief, and reasonable grounds therefor, the arrest will be con¬ 
sidered a legal one—even if it were to turn out subsequently 
that no crime was committed at all. United States v. Rembert, 
284 Fed. 996 (S. D. Tex. 1922). 

Was it reasonable for the officers in the situation with which 
they were confronted in the instant case to believe that a crime 
was being committed in their presence? Was there probable 
cause for such belief? 

Again, we must turn to the evidence of the facts known to 
the officers at the time they made the arrests. Officers with 
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many years of experience in the police department, at least one 
of them an expert in the confidence game known as three-card 
monte, observe three men standing, or possibly kneeling, at 
night, in an alley, under a street lamp, grouped around three 
cards lying on the ground in the characteristic fashion of cards 
used in a three-card monte swindle. 12 Upon examining the 
cards, the officers find that they are all of the same value, two of 
them red, one card black, and the officers know, based on their 
experience, that those would be precisely the type of cards used 
in three-card monte. At least one of the men is known to at 
least one of the officers as a “Three-card Monte artist.” 13 

From these facts, the officers concluded that the crime of 
three-card monte was being committed, and they effected the 
arrests. The legality of those arrests was upheld by Judge 
Tamm prior to trial, and, while appellants were permitted to 
reopen this question twice thereafter, both Judge Tamm and 
Judge Kirkland subsequently reaffirmed that in their opinion 
the evidence was sufficient to show that a three-card monte 
game was in progress at the time of the arrests. As Judge 
Kirkland stated at the trial: 

Three cards are so typical of the confidence game or 
swindle known as three-card Monte that one officer in 
particular. Sergeant James Roach, said he was familiar 
with the game and had seen it played, that there was, 
this Court feels, an actual commission of an offense 
within their presence which gave them the legal right 
to make the arrest without a warrant (J. A. 12-13). 

That conclusion by Judge Kirkland is eminently sound and 
wholly supported by the facts. Unless officers are fortunate 
enough to have a motion picture or television camera trained 


u A crime is committed in the presence of the officer when the facts 
occurring within his observation, in connection with what, under the cir¬ 
cumstances, may be considered as common knowledge, give him probable 
cause to believe, or reasonable ground to suspect, that such is the case. 
United States v. Stafford, supra; Ex parte Morrill, 35 Fed. 261 (D. Ore. 
188S). 

u Knowledge the officer has of the criminal tendencies or activities of the 
arrestee is a factor which may be taken into consideration on the question 
of the validity of a misdemeanor arrest. Clark v. District of Columbia, 34 
A. 2d 711 (Mun. App. D. C. 1943). 


l 
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on the scene of the crime they will hardly ever be in a position 
to observe the happening of each and every element of a crime, 
which, as the one we are dealing with here, takes a substantial 
amount of time for its commission. Appellant’s counsel con¬ 
ceded (during the second hearing on the motion to suppress) 
that the Government has no such burden (J. A. 23). Here, 
we luckily have officers at the scene as close to the heart of the 
offense as could be expected, in a position to observe and ex¬ 
amine the means used to commit it, and in a position to eval¬ 
uate and coordinate those relevant factors which made for the 
certainty in their minds that a crime was then being committed. 
These officers knew that a three-card monte game was in prog¬ 
ress when they arrested appellants, and we feel, as did the 
District Court on three occasions, that their reaction was not 
unjustified under the circumstances. We respectfully urge, 
therefore, that this Court uphold the several rulings of the 
lower court on the motions to suppress. 

II. 

Deniel of the motions for judgment of acquittal was not error 

The statute, violation of which was here alleged, provides 
for the conviction and punishment of anyone who should “deal, 
play, or practice * * * the confidence game or swindle known 
as three-card monte * * *” 22 D. C. Code § 1506 (151 Ed.). 
To determine the correctness of appellants’ second contention 
it must be established whether, following the test laid down in 
Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 2d 
229 (1947), cert, denied, 331 U. S. 824 (1947), there was evi¬ 
dence from which a reasonable man might have found the ap¬ 
pellants guilty beyond a reasonable doubt of that offense, giv¬ 
ing the Government the benefit of all legitimate inferences 
that might be drawn from the facts. 

There is, as we read appellants’ brief, no question here about 
dealing, playing, or practicing. It is certain beyond contro¬ 
versy that the jury in this case could reasonably have found 
that such activities took place, and we will therefore address 
ourselves solely to the three-card monte aspect of the problem. 
What does “three-card monte” mean? 
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Although the game is not defined in the statute, its elements 
are well understood, for it has been known over a wide area for 
a long period of time. 14 Basically, it involves nothing more 
than the shuffling of three cards—two of one color and the 
third card of another—by one person and an attempt by an¬ 
other person to guess at the identity of and pick the odd card. 
The game does not necessarily require betting nor does it 
necessitate the gaining of anyone’s confidence. Those factors 
may well be present sometimes, and, in view of the fact that the 
game early attracted professional gamblers and swindlers, 
thereby acquiring a rather unsavory reputation, they may well 
be present most of the times the game is practiced, but three- 
card monte, in and of itself, requires betting no more than 
does, for example, the racing of thoroughbred horses. 

While the game is not invariably a swindle, its use in swin¬ 
dling and in confidence games has become so widespread that 
many legislatures, including the Congress of the United States, 
acting for the District of Columbia, have outlawed its playing 
and practice altogether. Thus, our statute is not restricted in 
any vray to the playing of three-card monte with intent to de¬ 
fraud, or the practicing of three-card monte with intent to gain 
someone else’s confidence, or the dealing of three-card monte 
with intent to induce another person to bet: The statute sim¬ 
ply forbids the dealing, playing, and practicing of three-card 
monte. The reasons for that peremptory prohibition by the 
Congress may well be twofold: (1) that three-card monte 
involves gambling (gambling being “evil”) 13 and/or (2) that 
three-card monte traditionally and customarily is a swindle and 
because of its fraudulent propensities no one should at any time 
engage in the game. 

It would appear, therefore, that neither betting nor con¬ 
fidence are integral parts of the game as prohibited in this juris¬ 
diction, and neither betting nor confidence are required ele¬ 
ments of proof upon prosecution for the practicing thereof. 16 

14 Of Mexican origin, it has spread to the United States, England, Belgium 
and France. State v. Tory, 141 Kan. 922, 44 P. 2d 258 (1935). 

50 Section 1506 is a part of the Code chapter on Gambling. 

14 But, it may be argued, the statute speaks in terms of "the confidence 
game and swindle known as” three-card monte; therefore should not the 
gaining of confidence be an essential element of the offense? But those 
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When evidence was brought forth that appellants had physi¬ 
cally performed the act of playing the game—and there could 
be, in view of the testimony, 17 no question about that—the 
Government had proved all it was legally bound to prove, and 
its case was sufficient, without more, to overcome appellants’ 
motion for judgment of acquittal. 

Assuming, arguendo, that confidence, though not essentially 
a part of the game, is a required element here because of the 
descriptive words in the statute, still, there can be no doubt 
but that such element was supplied as part of the Govern¬ 
ment’s proof and that the motion therefore was correctly over¬ 
ruled in any event. 

Appellant concedes that the confidence feature is adequately 
shown when it is demonstrated that the victim was induced to 
bet, asserting, however, that the victim in the instant case did 
not bet, in the legal contemplation of that term. What, then, 
is the “legal contemplation” of the term to “bet?” Again, 
appellants supply the answer by a quotation from Black’s Law 
Dictionary which appellee is glad to adopt as its definition of 
the concept. 

The term “bet” has been defined as “an agreement be¬ 
tween two or more persons that a sum of money or other 
valuable thing, to which all jointly contribute, shall be¬ 
come the sole property of one or some of them on the 
happening in the future of an event at present uncer¬ 
tain, or according as a question disputed between them 
is settled one way or the other. 18 

Of course there was proof here of an agreement between 
Sgt. Smith and appellant Coleman that the sum of two dollars, 
to which both jointly contributed, should become the sole prop- 


words in the statute are merely what might broadly be described as words 
of description rather than words of art. They describe the general classi¬ 
fication of which three-card monte is a part—they certainly do not and 
could not be construed as adding further elements to the offense. 

E. g., the uncontradicted testimony of Detective Payne: “The defendants 
admitted having played three-card Monte and they stated that he had won 
money, instead of losing money, which was in the amount of one dollar, 
and they admitted [the] case” (J. A. 12.). 

"Appellant’s brief, p. 10. See also, Carpenter v. Beal-McDonnell <£ Co., 
222 Fed. 453. 460 (E. D. Ark. 1915). 
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erty of one of them, on the happening in the future of the as 
yet uncertain event that Sgt. Smith would or would not be able 
to pick the odd card, or according to how the question as to the 
sergeant’s ability to pick the odd card would be settled. Every 
one of the facts making up this agreement appears in clear 
focus from the evidence . 19 

Appellants lean on the slender reed of Sgt. Smith’s answer 
to the question. “What do you mean by bet, you put the money 
up first?” that, “It was put, it wasn’t betted,” for support for 
their challenge to the finding that a bet was made. But the 
context in which question and answer were given fully reveals 
that the soldier, in some way, was persuaded in his own mind 
to believe that there was a distinction between “putting” up 
money and “betting,” the former meaning the wagering of 
money by turning it over to the custody of a third person before 
the cards are shuffled, and latter being interpreted as the wager¬ 
ing of money after the cards are mixed or shuffled . 20 

The law knows no such distinction. And the same witness 
elsewhere in his testimony freely refers to bets and betting . 21 

As supporting the proposition that Sgt. Smith did not really 
“bet” appellants cite the fact that the sergeant recognized the 
game when it was first described by Coleman. That, as we see 
it, is immaterial. In fact, it was Coleman’s confederate 
Witherspoon who, when Coleman referred to the “new” game 
of “Chinese poker,” first contradicted him with the assertion 
that the game was not new but was the well-known three-card 
monte. The classic design of the swindle is not to keep the 
victim in ignorance of the game, its name, its operation, but to 


"The offense is complete although no money is lost by the victim. State 
v. Ed yen., 181 Mo. 582, 80 S. W. 942 (1904). 

“Just preceding the colloquy quoted by appellant, the sergeant stated, 
“* * * The money wasn’t betted after the cards, the game was finished. 
It was betted before the game started” (J. A. 5). 

21 “The Coukt. And the winner gets what, when he selects the odd card? 

“The Witness; If he selects the odd card, he would get whatever was 
betted on the amount” (J. A. 5). 

***** 

“The Court. Then your bet was that you could tell which one was the 
red card? 

“The Witness. Yes, sir” (J. A. 6). 
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instill a confidence in him that he, of all people, understood 
this game and was able to win at it . 22 

That is just what was induced here, or so, at least, the jury 
could have reasonably believed . 23 There is no merit to appel¬ 
lants’ second contention. 

i 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

i 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Paul F. Leonard, 

Harold H. Greene, 

Assistant United States Attorneys. 

33 Even the dissenting judge recognized in the leading case of State v. 
Edgcn, 181 Mo. 582, 80 S. W. 942, 940 (1904) ; that “the confidence of the 
victim to be obtained herein does not necessarily mean confidence in the 
integrity of the manipulation of the cards; but it means a confidence, induced 
by them, that the victim or onlooker can pick the court card.” Compare 
also. The King v. Rosen and Lavoie, 61 D. L. R. 500 (Can. 1920). 

13 The Court was more than generous to appellants in his instructions on 
the confidence aspects (J. A. 17-18). 


U. 5. GOVERNMENT PRINTING OPflCE; 1934 






